Foreword

Honorable M. Margaret McKcown
Judge, United States Court of Appeals for the Ninth Circuit;
Chair, American Bar Association Rule of Law Initiative

ALTHOUGH TAKING A stand against corruption is a popular and universal theme around
the world, effective legislation and enforcement remain a global challenge. The impetus
to cradicate corruption, and its omnipresent variety, bribery, is a practical one: corruption
hinders economic growth and development, undermines democratic and legal institutions,
distorts competition, and adds uncerrainty to business dealings. Indeed, there is a yin and
yang to corruption; its causes are also reflected in its effects: lack of confidence in public
institutions, abuse of power, lack of transparency, and a weak civil society. Fortunately, a
steadily growing global commitment to anti-corruption enforcement provides a way for-
ward. Substantial progress, however, requires political will and practical recognition by
regulators and enforcers around the world. That is why chis thoughtful and uniquely com-
prehensive publication is both well-timed and important. This book provides a framework
for analyzing corruption, along with an impressive catalog of key features and comparisons
of anti-corruption regimes from a wide range of countries. More importantly, the book also
offers wide-ranging practical advice, ranging from internal investigations and monitoring to
data privacy and the relationship between corruption and human trafficking.

Since 1977, the Foreign Corrupt Practices Act (“FCPA”) has set the bar for anti-
corruption enforcement around the globe. Although the FCPA recently turned forty, large
FCPA settlements with the U.S. Department of Justice continue to make international
headlines. The FCPA has evolved to keep pace with the increased sophistication of corrup-
tion and bribery schemes. For example, in 2018, along with the implementation of a new
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Chaprer 16, the UAE first passed anti-bribery legislation in the late 1980s. In recent years,
the UAE has enhanced penalties and expanded the scope of enforcement. Now the UAE
is positioned to be a true anti-corruption leader in the Middle East. A recent enforcement
action demonstrates willingness to prosccute corruption. In August 2018, the manager of
a government entity was sentenced to an cighteen-month prison term and fined approxi-
matcly $1.3 million as a resule of her demand for bribes from domestic and forcign companics
secking construction contracts.

A final example s Indonesia. Contributors Kevin Feldis, Laode Syarif, Rasamala Aritonang,
and Lakso Anindito explain in Chapter 11 thar Indonesia continues to face challenges in
enforcing anti-corruption legislation. However, the country has recently demonstrated an
increased commitment to prosccuting those responsible for graft and bribery by prosccuting
over 300 public officials for serious (though mostly domestic) corruption in the last five years.

An understanding of recent developments in anti-corruption enforcement goes beyond
country-specific legislation. The World Bank Group, for example, is a key player in trans-
national cfforts to climinate corruption. In Chapter 23, contributors Pascale Héléne Dubois,
Paul Ezzeddin, and Collin David Swan discuss how important the anti-corruption fight is
to the World Bank, which works to promote cconomic development and reduce poverty in
member countries. Because corruption removes resources from the World Bank's efforts to
climinate poverty, the World Bank has continued to enhance its efforts—especially in recent
years—to fight corruption. One of the World Bank’s key methods of fighting corruption is
through its Office of Suspension and Debarment. A November 2015 report by the Office
of Suspension and Debarment stated that the World Bank imposed 368 sanctions on firms
and individuals from 2007 through June zo1s. (Curiously, though, the world’s largest global

development bank has not explicitly deemed that using trafhicked or child labor is an offense

that will lead to debarment, despite various anti-trafhcking pronouncements;* hopefully, a
welcome change in their approach is on the horizon.)

Chapter 21 examines the centralicy of third parties in most bribery schemes. Significant
swaths of many companics’ international operations rely heavily on third parties. There are
many reasons for this, but it is primari]y because the use of third parties can create efficiencies
that a company’s employees cannot. However, the use of third partics overseas also carries
significant risks of corruption—and liability. Recent studies by KPMG and the OECD re-
veal that the usc of third parties to conduct international business accounts for some 75% of
foreign anti-corruption misconduct.

Turning from the “how” to the “why.” this book—particularly in Chapters 21 and 29—
makes the important point that bribery not only takes many forms, but also occurs for many
fits all” approach does not apply to cither corruption or bribery. Of

bribes and engage in related corrupe activicies for per-

reasons. A “one size
course, in many instances pcoplc pay
sonal gain, to win contracts, to avoid expenses, or, relatedly, to curry favor with high-ranking
government officials. In other words, bribes are often viewed as a cheap shorteurt or accel-

erant to improve business or the bottom line. But bribes can also arise in other contexts.

* See, e.g., Megumi Makisaka, Human Trafficking: A Brief Overview, SOC1IAL DEVELOPMENT NOTES No. 122
(detailing “The World Bank Contribution to Fighting Human Trathcking™ (December 2009), available at herp:
siteresources.worldbank.org/ EXTSOCIALDEVELOPMENT /Resources’244362-1239390842422°

6012763-1239905793229/ Human Trathcking.pdt.



xiv  Foreword

One such instance is in human trathcking, for which bribery and corruption go hand in
hand—as analyzed by the book's co-editor T, Markus Funk in Ch
is cerrainly bribery withoue trafhicking, cratficking
corruption: illegal payments to immigration ofhicials, factory inspectors, and police. ’

In sum, although the FCPA remains the benchmark when it comes to .m(i-wrf"l’[lo.n
enforcement, it is far from the only legislation triggered by bribery and corruption. ,Othfr
countries and institutions are increasingly stepping up the effective enforcement of their oW ’f
anti-corruption legislation. As Chaprer 18 (penned jointly by co-cditors Andrew S. Bnutrut
and T. Markus Funk) points out, one method is a “carbon copy” prosccution: one country
prosccutes a case involving the same set of facts as a previous enforcement action brought
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corruption (Chapter 29),
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